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EDITORIAL NOTES. 


Tur Bar Association of Hudson county are entitled to great 
credit for the earnest efforts they have made to obtain from the 
legislature authority for the use of local indexes for the records 
relating to land in the larger counties. They were not met with 
much enthusiasm by the Bar of Essex, and the Essex freeholders 
opposed the passage of the bill on the ground of expense. The 
plan is a very simple one and not expensive. It is the plan that 


has been adopted for New York city under the name of the ‘‘ Block 
system,’’ as distinguished from the ‘‘ Lot system.’’ The whole 
county is divided into a large number of small blocks, or areas, 
with definite boundaries, and then the records relating to each one 
of these blocks are indexed by themselves. Each block becomes, 
as it were, a separate little county. and all records relating to it 
may be found together. The original counties became too large, 
and we divided them for all purposes. The present counties are 
too large for convenience in searching, and it is proposed to divide 
them again into small pieces for that purpose alone. The first step 
is to make maps showing the divisions. In the cities this is already 
done in the maps used for taxation and the streets form the bound- 
aries of the blocks. In the country, larger areas may be taken and 
boundaries may easily be marked out and new maps made from 
existing surveys. After this is done index books are prepared in 
which a few pages are devoted to each block, and in these books 
under each block are to be entered the names of the parties, the 
date and a very short description of the premises in every instru- 
ment, whether deed or mortgage, relating to any land within that 
block. These names may be arranged alphabetically, but this is 
thought to be unnecessary. There will be so few records affecting 
5 
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each block that it will be easy enough to examine the whole list of 
them. Under the proposed bill only new records are to be indexed 
according to the new plan. The ordinary nominal index is to be 
continued, and will be useful for many purposes, and the two will 
form a check upon one another. It is obvious that it will be a 
great saving of labor in searching on a given piece of property if 
you have only to look over the records affecting this property and 
the land close around it, instead of going over the records of a 
whole county. The first expense is only that of the maps, which 
will be little more than copies, and the current expense will be only 
that of keeping up another index, and all this is nothing to the 
sinful waste of time and labor that is spent in searching the indexes 
of a whole county over and over again every time a single lot is to 
be sold. The bill before the legislature was introduced by Mr. 
Fuller. It was carefully drawn after the act prepared by Dwight 
H. Olmstead and a committee of the Barin New York, and there 
adopted. 


THE newspapers in Newark went into hysterics one day last 
month over ‘*a startling discovery of an error in the organic law ”’ 
relating to the appointment of the judges of the Court of Common 
Pleas. It was said that a lawyer in South Amboy had just dis- 
covered the error, and that it had been brought to the attention of 
the Attorney General, and had caused him great alarm. The dis- 
covery was that under the constitution, as amended in 1875, the 
Governor has no power to appoint the judges of the Courts of Com- 
mon Pleas, or at least only the inferior judges, and that the judges 
appointed since then have held their offices without authority ; 
that their acts were, therefore, illegal, and that all the convicts 
were likely to be discharged. 

There certainly is an error in the amended constitution, and we 
supposed that every lawyer knew it, until we saw in the papers the 
answers that some learned lawyers gave to the anxious interviewer 
seeking information on this momentous question. Indeed, no one 
can read carefully the first two paragraphs of section II of Article 
VII of the ‘Constitution as amended,”’ as printed in the Revision, 
without seeing that there is some mistake. ‘The first paragraph 
says, that among other judges the judges of the ‘‘ Inferior Court 
of Common Pleas”’ shall be appointed by the Governor with the 
advice and consent of the Senate; the second paragraph says, 
‘* Judges of the Courts of Common Pleas shall be appointed by 
the Senate and General Assembly in joint meeting.’’ If both these 
paragraphs are in force, the best explanation of them is that of the 
newspaper reporter that the Governor can only appoint the é7ferior 
judges while the legislature must appoint the higher judges of the 
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court. This, of course, is absurd. The old name of the court is the 
Inferior Court of Common Pleas ; there is only one grade of courts or 
judges. The fact is that there was a blunder in framing the amend 
ments of 1875, and when they were put into the old constitution 
they did not fit. 

We referred to this four years ago and showed how 
it happened, in th: New Jersey Law Journav for January, 
1884, (7 N. J. L. .. 1). Under the constitution of 1844 the judges 
of the Common }.eas were appointed by the Senate and General 
Assembly. This was provided in the second paragraph The first 
paragraph provided for the appointment of other judges by the 
Governor. The amendments of 1875 directed that the words ** and 
judges of the Inferior Court of Common Pleas” should be inserted 
in the first paragraph. They failed to say strike out paragraph 2, 
but they did say change the number of paragraph 3 to 2, and of 4 
to 3, and so on to the end, showing clearly the intention that the 
second paragraph should be struck out or merged in the first. 
When the constitution as amended came to be put together and 
engrossed, the scribe did not dare to strike out the second para- 
graph, for he had not been told to do so, and it contained an im- 
portant clause about the term of office. but unfortunately he dis- 
obeyed the injunction to change the numbers of the succeeding 
paragraphs. If he had done this, the numbers would have called 
attention at once to the superfluons paragraph. We think there ean 
be no doubt that the true construction to be given to the constitu 
tion as it stands is that which has been acted upon ever since the 
amendments were made. The change in the first paragraph so as 
to give the power of appointment to the Governor would have been 
enough in itself to répeal by implication so much of the second 
paragraph as gives the power to the legislature. The direction to 
change. the numbers assumes that the second paragraph is removed 
and makes it clear that this was the intention. 


In Hmerson v. Pierce, before Bird, V. C., January 8, 1888, 10 
Atl. Rep. 745, a curious question of practice arose, whether the 
complainants ina suit in Chancery, after they had got a decree 
that the defendants had no interest in the land in suit, could go on 
and obtain a decree for the partition of the land among themselves. 
It was a bill first to establish a claim of title to lands against the 
defendants in favor of the complainants, and then for a_ partition 
of the lands among the complainants. The complainants’ title was 
established and then the question was whether they could go on 
with the partition. The Vice-Chancellor held that they could not 
He said the defendants were wholly out of the sait just as if they had 
died, and that the complainants could not go on and dispose of the 
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subject-matter of the suit under the decree of the court. There 
was no defendant, no adverse party, on whom the decree of the 
court could act. It was not a technicality, but a question of juris- 
diction. ‘*Can two persons unite in asking the court to aid them 
in settling an account or making a division of goods? I think not. 
The most that can be said of such a procedure is that tbe court, 
or the person holding the court, has used the forms of law to 
arbitrate without an agreement between the parties to abide by the 
result. Hence it will be seen that, in my judgment, in every such 
case the court can do nothing to aid the complainants.”” 


Tur Atlantic Monthly for February and March contains two 
articles on the Celebration of Marriage: the first on the marriage cel- 
ebration in Europe, and the second on the marriage celebration in 
the colonies. The purpose of the articles is by historical investiga- 
tion and the study of the development of the law in this and other 
countries to throw light upon the question what amendments in our 
own present laws are practical and expedient, with a view to guard- 
ing the entrance to the married state and so ‘‘defining the relation 
as to place it beyond the reach of fraud and doubt.’”’ The author 
is Frank Gaylord Cook. He begins with the Roman Law, and 
shows how at first marriage was a solemn religious ordinance and 
then a guasi mercantile transaction, and afterwards became in the 
decline of the Empire, merely a civil contract between the parties 
and their families,requiring no ceremony,civil or ecclesiastical. The 
later Roman law of Justinian became the canon law of the Church, 
but the Church dispensed with the consent of the families and rec- 
ommended, but did- not at first require, celebration before a 
priest, and hence came the rule of the canonJaw, which is a_ part 
of the Seotch law of to-day, that the private consent of the parties 
is sufficient to constitute a marriage. The council of Trent, after 
admitting that clandestine marriages had been valid, affirmed mar- 
riage to be one of the sacraments, and directed it to be solemnized 
in facie ecclesia in the presence of the priest and two witnesses. 
This made an epoch in the history of marriage on the continent, 
and most of the Roman Catholic nations adopted the rule as a part 
of the municipal law, and even in the Protestant countries it help- 
ed the later reaction towards the religious rites. Mr. Cook traces 
the changes in the law, and the public sentiment in the various 
countries on the continent from the council of Trent down to the 
present time, and shows that in all the countries the tendency has 
been toward a permissive or compulsory civil marriage and that in 
all the religious ceremony is permitted and in some obligatory, and 
that the policy everywhere is to provide for ample notice, for the 
consent of the families, for a public ceremony and the registration 
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of the marriage. In England the law prior to the council of Trent 
differed radically from that on the continent. In England the 
presence of a clergyman was always required. Marriage by con- 
sent was, indeed, indissoluble but was not recognized by the tem- 
poral courts, unless followed by a ceremony before the Church, or 
at least before a priest. 

The Independents after the reformation were the first to institute 
a system of civil celebration, but this was done away with at the 
Restoration, and the religious rite was restored and continues in 
England until the present day with some modifications in favor of 
Dissenters. 

The Independents brought over to this country the notion of a 
civil marriage, and the early New England statutes provided for 
the solemnization of marriage before a magistrate. Toward the 
close of the seventeenth century there was a reaction in favor of the 
religious rite, and the rule became general thoughout New England 
that only ministers and magistrates could perform the ceremony. 
In most of the Southern States the Chureh of England rule was 
adopted, and in some of them it was many years before a dissent 
ing minister or magistrate was allowed to officiate. In Pennsyl- 
vania special provisions were made for marriages after the custom 
of the Quakers. In New Jersey there was a compromise between 
the Puritan and the Quaker practices, and Mr. Cook says that in 
case a minister or a magistrate refused to attend it would seem that 
the parties might take each other by consent and without the 
presence of witnesses, but this was only for a time, and New Jersey 
afterwards returned to the New England rule, which required the 
presence of a minister or magistrate. For the law of New York, 
Mr. Cook refers among other things to the testimony and decision 
in the recent case of the Lonsdale peerage in the House of Lords 
on the question whether a marriage by consent alone was valid. In 
summing up, with reference to all the colonies he says, quoting 
Mr. Justice Gray in a Massachusetts case, ‘“The canon law was 
never adopted here ; and it was never received here as common law 
that parties could by their own contract, without an officiating 
clergyman or magistrate, take each other as husband and wife, and 
so marry themselves.”’ 

We have given the merest outline of these interesting articles 
for the purpose of calling attention to them, and we trust they will 
be followed up with another, showing the changes that have since 
been made in the laws of our several States. We think it will ap- 
pear that while the nations of Europe have been making more 
and more careful provisions for publicity and caution in the cele- 
bration of marriage, we in this country, in our zeal for liberty and 
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toleration, have generally been becoming more and more lax and 
have thrown away valuable safe guards. 

The feeling in favor of the religious ceremony, we are glad to say, 
is strongly imbedded in our minds and strengthened by our cus- 
toms, and there is no need to substitute the civil ceremony for it, 
nor even to require it as a supplement, but while retaining the 
religious ceremony, it is easy to imitate the nations on the con- 
tinent of Europe in requiring public notice and registration, and in 
the case of minors, the consent of parents, always remembering that 
the penalty for neglect of these should not be the nullification of 
the marriage. 


Tuk United States Supreme Court has sustained the decision of 
Judge Nixon in the U. 8. Cireuit Court in Hoboken v. Pennsyl- 
vania Railroad Co.,6N. J. L. J., 273. The suit related to the 
title to lands formerly under water at the ends of the streets in 
Hoboken. They were claimed by the railroad company under 
grants from the State, and by the city by force of the dedication al- 
leged to have been made by the fact that the streets were laid out 
to the water’s edge on the ‘*‘ Loss’’ Map made in 1804. Our Court 
of Errors held, in Hoboken Land and Improvement Company v. Ho- 
boken, 36 N. J. L., (7 Vr. 540), that the dedication of the street to 
the water must be extended tothe new water line formed by filling in 
and that the easement so created was not affected by the fact that 
the State owned the land under water and conveyed to the defend- 
ants the right to fill in, but only in front of lands owned by the 
corporation. This limitation, they said, showed the intent of the 
State not to interfere with the rights of others owning to the 
water. (See pages 549, 550). Judge Nixon held that since the 
State owned the land under water when the map was made no ease- 
ment in this land could be created by the map, and that a subse- 
quent grant from the State to the railroad company conveyed the 
title free of easement. The Supreme Court has affirmed the judg- 
ment of the Circuit Court, but we have not seen the opinion and 
cannot say on what ground the decision rests, except that it is held 
that the grants by the State to the company are a bar to the claim 
of the city. 

In The Attna Life Insurance Co. of Hartford v. Ada Davey 
the United States Supreme Court have reversed the judgment of the 
U. S. Cireuit Court for New Jersey and have granted a new trial. 
The opinion was read by Mr. Justice Harlan. It involves the con 
struction of a common clause in policies of life insurance: “If he 
shall become so far intemperate as to impair health or induce 
delirium tremens.’ The court below declined to charge the jury 








and 


say, 
cus- 
or it, 

the 
con- 
id in 
that 
n of 


mn of 
nsyl- 
» the 
ts in 
inder 
n al- 
out 
Jourt 
. Ho- 
2e6 LO 
ng in 
that 
fend- 

the 

the 
» the 
. the 
ease- 
ibse- 
| the 
udg- 
and 
held 


‘laim 


havey 
f the 
trial. 
con 
If he 
duce 
jury 








EDITORIAL NOTES. 71 


that the words ‘‘become so far intemperate as to impair health’ 
do not necessarily imply habitual intemperance, but said: ‘‘The 
words in the condition are to be expounded according to the com- 
mon and popular acceptation of their meaning. In this sense of 
them a single excessive indulgence in alcoholic liquors is not in- 
temperance, but there must be such frequency in their use continued 
for a longer or shorter period as indicates an addition to such in- 
dulgence.’” The Supreme Court said: ‘‘This construction of the 
contract is, in our judgment, erroneous. If the substantial cause 
of the death of the insured was an excessive use of alcoholic stim- 
ulants, not taken in good faith for medicinal purposes or under 
medical advice, his health was impaired by intemperance, within 
the meaning of the words ‘so far intemperate as to impair his 
health,’ although he may not have had deliriwm tremens, and, 
although, previous to his last illness, he had not indulged in strong 
drink for such a long period of time or so frequently as to become 
habitually intemperate. Whether death was so caused is a matter 
to be determined by the jury under all the evidence.’ The Court 
examined and distinguished N. W. Insurance Company v. Musk- 
egon Bank, 122 U. 8., 502. 


In a recent trial for wife beating before Judge Hopper, in Pat- 
erson, Mr. Dunn, on behalf of the defendant, quoted Section 5 of 
the act concerning evidence and objected to the testimony of the 
wife as inadmissible against her husband. Mr. Gourley for the 
State insisted that for the past century wives have been permitted 
to testify against their husbands in cases of this kind, and that very 
few convictions could be had for wife-beating if the law were 
otherwise. The Judge overruled the objection and Mr. Dann took 
an exception and the case was much discussed in the newspapers 
in Paterson. The decision of the Court was undoubtedly right. 
It is an established principle that a woman is a competent wit- 
hess against anyone, even her lawful husband, who has done un- 
authorized violence to her person. (Best on Evidence, Sec. 177.) 
On an indictment against a man for assault and battery on his 
wife, or vice versa, the injured party is a competent witness. 
(Ibid, Sec. 176 ;Bullers N. P., 287, R. v. Azire, 1 Str. 633), and 
husband and wife may swear the peace against each other. (Ibid 
Sec. 176, Anon, 12; Mod. 454; B. N. P. 287.) 
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JOHN PAINTER, ET AL. v. THE INHABITANTS OF THE TOWNSHIP OF BLAIRS- 


TOWN, ET 
Jersey, February 7, 1888.) 


(Court of Chancery of New 
Town Meeting Zax Collec- 


tor—Right to Indemnity—Injunction—Law 


Vuorum - 


and Equity.—The presence of a majority of 
the taxable residents is necessary for a lawful 
meeting for determining whether land should 
be bought or buildings erected for school 


pu rposes. 


AL. 


and declined to proceed without indemnity, 
and was instructed to proceed no further. 
On motion to dissolve a preliminary injunc- 
tion it was e/d that the right and duty of the 
collector to levy the tax was a question of 
law ; that the township committee had no 


power to authorize the collector to disregard 





In a bill for injunction against an action his duty touching the collection of the tax, 


on a collector’s bond for not collecting a tax, and that such a committee could not be re- 


it was alleged that the tax was ordered at a quired to give indemnity to the collector. 


meeting where there was not suchamajority; The powers and duties of both are limited 


that the collector doubted the validity of it, by statute. Injunction dissolved. 


The bill is filed by John Painter and the sureties upon two bonds 
which were given by Painter as collector of the township of Blairs- 
town. It appears that Painter was collector of that township for 
two terms, one commencingin March, 1883, and the other in March, 
1884 ; that in July, 1883, the trustees of school district No. 73, which 
comprised that township, by notice, called a special school meeting 
for the purpose of determining whether lands should be purchased 
for school purposes, and a school house should be erected thereon, 
and whether three thousand dollars should be raised by tax for 
those purposes; that a majority of the taxable residents of the 
school district failed to attend the meeting which was held 
pursuant to the notice, but that a majority of those who did attend 
that meeting voted among other things, for the levy of a tax to 
raise the three thousand dollars; that the district clerk certified 
the proceedings and vote and the tax was assessed and the assessor’ s 
duplicate was delivered to Painter so that he might proceed with 
his collection of the tax; that he collected seven hundred dollars 
from tax payers who protested that the assessment was illegal and 
void, and one hundred dollars from tax payers to whom he gave a 
receipt by which he bound himself to repay the money they had 
paid if the tax should be held to be illegal ; that he failed to collect 
the remainder of the tax and return a list of the delinquent tax 
payers ; that he received a warrant which required him to levy and 
raise the unpaid tax and that he failed to take any action under 
such warrant and returned it unexecuted. 

The bill alleges that after he received the warrant Painter con- 
sulted the committee of the township and was advised by it to 
confer with its attorney ; that he did confer with the attorney and 
was advised that the assessment for the tax was void and he should 
not attempt to collect it until he should be indemnified for loss in 
so doing ; that he applied to the township comm ‘‘tee for indemnity 
and was refused, the committee disclaiming any concern in the 
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matter; that he then made similar application to the trustees of 
the school district and met with a similar refusal ; that he then 
returned the warrant unexecuted and notified the township com- 
mittee that if it would give him the indemnity he desired an alias 
warrant might issue and that thereupon the committee replied that 
he need not proceed further with the collection of the tax; that 
relying upon this instruction he took no further steps to collect 
the tax during his term of office. 

The answer by the township in its corporate name, and Nathan 
S. Smith and Samuel B Linnaberry, who constituted a majority of 
the township committee, denies the truth of these allegations of 
the bill except the allegation in reference to the application to the 
trustees of the school district and their reply to it, and it disclaim- 
ed knowledge as to the truth of that allegation. 

Suits have been brought upon Painter’s bonds because of his 
failure to execute the tax warrant and collect the tax. 

Upon filing the bill a preliminary injunction was issued restrain- 
ing the prosecution of these suits. Motion is now made to dissolve 
that injunction. 

On motion to dissolve injunction upon answer filed. 

Mr .L. De Witt Taylor, for the motion. 

Mr. J. G. Shipman, contra. 

THE CHANCELLOR: In Point Pleasant Land Co. v. Trustees, etc., 
47 N. J. L. (18 Vroom) 235, the Supreme Court of the State held, 
that the presence of a majority of the taxable residents of a dis- 
trict is necessary properly to constitute a meeting at which a tax, 
to buy land for school purposes or to build a new school house, 
may be authorized. It appears, then, by the authority of that 
case, that the tax question was not legal. No steps, however, 
were taken by any one affected by it to avoid it by the methods 
prescribed by law. The collector, Painter, upon protest being 
made, took upon himself the responsibility of treating the assess- 
ment as absolutely void, and is now, upon the prosecution of his 
bonds, called upon to defend his position. In the absence of special 
equities which may call for the interposition of this court, he 
must be left to his defense at law. Jersey City v. Lembeck, 
31 N. J. Eq. (4 Stewart) 255. 

The alleged attitude of the township committee, and the failure 
of that body and the trustees of the school district, to give indem- 
nity, are pressed as creating an equitable estoppel against the 
township and in favor of the complainants. 

I fail to tind that either a township committee or the trustees of 
a school district are required in any event to indemnify a collector, 
or that a township committee has power to authorize such officer 
to disregard his duty touching the collection of a tax. The town- 
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ship committee may, in pursuance of the provision of the supple- 
ment to the tax law, approved March 25, 1881, P. L. 1881 p. 256, 
release him from liability for the collection of uncollectable taxes, 
and this release may be pleaded as a defense at law, but it has no 
authority to release him from his duty to use the processes of the 
law in the collection of that which is collectible. Its power and 
authority with reference to both him and the township is limited 
by the statute. It has no common law power to either control him 
or bind the township. 

In Demarest v. Inhabitants of New Barbadoes, 10 N. J. L. (11 
Vroom) 607, Judge Dodd says: ‘“The committee and the collector 
both derive their powers solely from the Legislature, and each is 
presumed to know the limit of the powers possessed by the other. 
The committee are the agents of the township only so far as they 
act within the express provisions of the law.”’ 

If then, the township committee instructed him not to collect 
the tax in question, the instruction created no estoppel against the 
township, the obligee in the bond. 

If this view of the law were not sufficient to show the fallacy of 
the defendant's position, the complete denial by the answer, of the 
allegations upon which the equity they claim rests, would justify 
the dissolution of the injunction. 

The injunction will be dissolved with costs. 

































RULINGS AT THE CHANCERY CHAMBERS. 


[BEFORE VAN FLEET, V. C., JAN. 30.] 
DICKINSON v. DICKINSON. 
Security for Costs—Residence—Practice— Decree in another State 
cannot be set aside on Petition. 

On petition to set aside decree of divorce obtained in foreign 
jurisdiction. 

In this case counsel for the complainant filed a petition setting 
forth the fact that the defendant had brought his wife into this 
State some years ago and had then deserted her; that he had sub- 
sequently, without her knowledge, obtained a decree granting him 
an absolute divorce inthe State of Illinois. The petition prays that 
the decree may be set aside, and asks for alimony and counsel fees. 

Application was made by the defendant for security for costs and 
the Vick CHANCELLOR Suggested that counsel for thecomplainant had 
mistaken the practice,and that he should have begun his suit by bill 
and not by petition. Asa general rule a judgment cannot be set 
aside, except on bill filed. Whether the Legislature intended to 
change the process in cases of this class or no I cannot say, but 
would suggest that in a case of this kind, where there is so much at 
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issue, that you get out of court as quickly as possible and begin your 
suit over again by bill. Icannot see why you should choose to 
proceed in a doubtful course. In cases of this kind it is not suffi- 
cient to merely set forth the reasons and causes why a divorce 
should be granted. We have to deal with a matter very different 
in its nature ; you ask for the amendment of the decree of another 
court. 

As to the question of security and the complainant’s inability to 
furnish a bond for costs, the Court is here merely to enforce the 
law ; the Court does not make the law. From your petition and 
affidavits and from your own statements complainant has no actual 
residence within this State. That the defendant, years ago, took 
the complainant to certain places within this State and lived there 
does not constitute such a residence as is required by law, since 
you cannot point to a single spot within the State which complain- 
ant can call her place of abode ; and as an actual fact she does not 
at the present time live within the State. The law requires that a 
bond should be given by the complainant, and if she cannot furnish 
it the proceedings must be stayed. 

Under the circumstances the Court cannot allow counsel fees. 


ANONYMOUS. 
Alimony— Application pending Suit. 

On motion for assignment of alimony while proceedings for 
divorce are pending. 

The prayer for alimony had been omitted in the original bill and 
the case had been referred to a Special Master. A supplemental 
bill had since been filed. Held—That the application for alimony 
must be made before the Special Master. 


FARIER v. FARIER. 
[February 20, 1888. ] 
Divorce—Alimony—Counsel Fees. 

On application of counsel in case where action for divorce was 
brought for adultery and where it appeared that complainant and 
her child were dependent upon defendant for support, and where 
defendant was earning $45 a month, VAN Feet, V. C., allowed 
counsel fee of $25 and alimony at the rate of $4 per week. 


LEIGHTY v. LEIGHTY. 
Attachment for Contempt—Misunderstanding of an Order not 
Filed. 
On motion that an order of attachment for contempt issued 
against Mrs. Leighty who, as a former guardian of infants, had re- 
fused to file her account, ete., 
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The CHANCELLOR said: Mrs. Leighty, the former guardian, is 
an ignorant woman. She seems to have misunderstood the order 
of the Court, but it appears that connsel failed to file his order, and 
that when Mrs. Leighty, upon having received numerous letters 
from both Mr. R. V. Lindabury and Mr. James R. English, went 
to Gov. Green for advice, the Governor, upon having examined the 
papers on file in the Clerk’s office, and failing to find the order, 
concluded that counsel were trying to save the expense of obtaining 
an order by writing the letters referred to, and, therefore, advised 
defendant to pay no further attention to counsel’s letters. The 
motion for a writ of attachment must lay over a week. 


HOPSON ». HOPSON. 
Divorce—Order of Reference. 

On motion for order of reference, in a suit for divorce, to one of 
the Vice Chancellors. 

The CHANCELLOR said: It is usual to make these references to 
one of the Special Masters of the Court. Mr. Williams, I believe, 
makes it a point to accommodate counsel as to place and time of 
taking testimony. I see no reason to change the usual custom of 
the Court. You may take an order to Mr. Williams. 


CONLIN ». CONLIN. 
Alttachment—Practice—Iliness as an Excuse for Failure to 
Prosecute. 

In October last an a/ias writ of attachment was issued to show 
cause why defendant should not be attached for contempt for fail- 
ing to pay alimony and counsel fee. 

The defendant appeared and gave a bond and the matter was re- 
ferred, under the rules, toa master to take the testimony of the 
defendant in answer to the interrogatories to be served upon him 
by complainant. Defendant answered the interrogatories in full 
on November 20, and the complainant has taken no further steps 
in the case. A motion was made to discharge the writ and the 
order for attachment on the ground, 

1. That the answers showed that there was no contempt. 

2. For failure to prosecute the suit. 

The CHANCELLOR granted complainant ten days in which to com- 
‘plete her testimony on the statement of her counsel that illness in 
his family had prevented him from pushing the matter to a con- 
clusion. 

ONSLOW ». ONSLOW. 
Divorce—Evidence— Desertion—Adultery. 

From the petition and affidavits tiled by the complainant in this 

cause it appeared that the proofs were taken about four years ago 
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before a Special Master; that the proofs had been closed, but that 
the defendant had so intimidated the complainant by his violent 
language and actions that she was afraid to testify as to all the 
facts. The petition prays that the proofs may be opened and that 
an order may be made allowing complainant to prove desertion in 
addition to adultery. The petition also asks for the allowance of a 
counsel fee and alimony. 

Mr. Robert H. McCarter, for the complainant. 

Mr. A. S. Jackson,for the defendant. 

VAN Fieet, V.C.: In allowing a counsel fee of $75 said that he 
could make no allowance for alimony until the final hearing, be- 
cause no evidence had been offered which would show the worth of 
the defendant, and because it appeared that the complainant her- 
self was a woman of some property. The Court refused the appli- 
ration for leave to introduce desertion together with adultery as 
concurrent grounds for divorce. First, because such a long time 
had elapsed since the first proceedings were had, and, second, be- 
cause there was no precedent which would support such a depart- 
ure from the ordinary practice. 

Norte.—A charge of adultery cannot be joined with a charge of cruelty, because one calls 
for an absolute divorce and the other a divorce from bed and board. DeCamp v. DeCamp 
2N J. Eq. (1 Gr.) 294; Clutch v. Clutch, 1 N. J. Eq. (Sax ) 474; Snover v. Snover, 10 
N. J Eq. (2 Stock) 261, but in the present case both charges involved the same kind of 


divorce, 


—___——_ ~°—— —————_ 


ABSTRACTS OF RECENT DECISIONS. 


LUCRETIA M. RUE, INDIVIDUALLY AND AS ADMINISTRATRIX OF NATHANIEL S. 
RUE, JR., DECEASED, v JOHN G. MEIRS AND SARAH E. DAVIS. 


(Court of Chancery of New Jersey, Feb. Term, 1888.) 
Next Friend—Fathers Right to Act as—Infant—Considera- 
tion—Right of Action, surrender of —Contracts—Surety. 

VAN Fieet, V. C.: 1. A father has the first and best right to act 
as the next friend of his infant child in any litigation necessary for 
the protection of his child’s rights. 

2. Forbearance of suit to enforce a disputed claim or right, 
where the claim or right is honestly asserted under a belief that it 
is substantial, although it is in fact wholly unfounded, will consti- 
tute a good consideration for a promise to pay. 

3. Where a person gives up what he in good faith believes to be 
a right of action, on the promise of another to pay money for such 
surrender, the real consideration of the contract consists in the 
detriment suffered by the persons consenting to the surrender, 
arising from the alterations in his proceedings, caused by the 
promise of the other. 

4. A contract will be reformed which must be construed and 
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carried into effect before reformation just exactly as it would be 
after it has been reformed. 

5. Equity may take jurisdiction whenever it is necessary to com- 
pel the person primarily liable for a debt to perform an obvious 
duty, and thus relieve a person, standing as surety, from a need- 
less burden, and also to prevent circuity of action. 


THE MUTUAL LIF® INSURANCE COMPANY OF NEW YORK r. ELIZABETH HOP- 
PER AND OTHERS. 


(Court of Chancery of New Jersey, Feb. Term, 1888.) 
Heir, liability of—Decree in Equity, when a Lien, ete.— Decree 
Jor deficiency not alien on Lands until Order 
of Court fixes the amount due. 

Van Fieet, V. C.: 1. The liability of an heir for the engage- 
ments of his ancestor is a legal liability, enforceable by an action 
at law. 

2. A decree in equity, except it is founded on a right or cause of 
action which makes the decree a lien, does not bind lands, unless 
such efficiency is given to it by the statute. 

3. A decree for deficiency does not bind the lands of the debtor, 
as a lien, until the Court has, after a sale, ascertained the amount 
of the deficit and made an order or decree fixing its amount. 


THE STATE, DAVID R. JOSLIN, PROSECUTOR, v. JOHN A. ERVIEN. 
(New Jersey Supreme Court, Jan. 23, 1888.) 
Leasehold Estate—Statute of Frauds, Sec. 2—Rent, liability for. 

Reep, J.: A sale of atenant’s leasehold estate, made by a 
Sheriff under an execution against the tenant, can be proven 
only by a note in writing made in accordance with See. 2 of the 
statute of frauds in an action by the lessor against the purchaser, 
assignee of the term. 

The conduct of the purchaser, subsequent to a sale not so proven, 
may be of such a character toward the original landlord as to fix 
upon the former the character of a tenant, and subject him to 
liability for rent. 


BOICE »v. TIER. 
(New Jersey Supreme Court, Union County, January Term, 1883.) 
Trespass. 

Van SyckeL, J.: [Judge Van Syckel’s opinion was published in 
the Hightstown Gazette of May 27, 1887. | 

The trespass complained of was the cutting and carrying away 

of the ice upun a pond upon the lands of the plaintiff. The evi- 

dence shows that the plaintiffs are in possession and seized in fee 

of the real estate of the late}Cornelius Boice. 
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A portion of this tract of land is covered by the pond upon 
which the ice in question was formed. The defendant justifies the 
taking of the iee under a license trom Phineas M. French. It is 
shown that a stream of water runs through the premises of the 
plaintiff, upon which the said French is the owner of the mill be- 
low. The water power for said mill is furnished by means of adam 
in said stream on lands of said French, which he of right maintains 
at sucha height that itflows the water back upon the lands of said 
plaintiff, thereby forming the aforesaid pond: 

The right of French to have the water flow down to his mill for 
the purposes thereof is dominant, subject only to the reasonable 
uses of the plaintiffs thereof for their close, for house use, for their 
cattle and for ordinary irrigation. The right of French is not to 
the water while it remains in the pond on the land of the plaintiff. 
He has not the right to go up there and take out a single drop; 
his right is simply to hold back the water by means of his dam, 
and when needed have it flow down to his mill. The plaintiff may 
use the water for the purposes mentioned, but cannot sell it to 
others, if thereby the quantity which would otherwise become avail- 
able for power to the mill owner is appreciably diminished. 

This is well settled law. The fact that the water in the pond be- 
comes congealed in the Winter, and assumes the form of ice does 
not affect the legal rule in regard to it. The rights of the parties 
are not changed by the action of the elements. The mill owner 
has no more right to go upon the lands of the plaintiff and take the 
ice than he has to go there in Summer and take the water. The 
plaintiffs may take the ice for their reasonable family use upon the 
premises, but they cannot sell it, if thereby the waterflow to the de- 
fendant’s mill is appreciably diminished. In this case the ques- 
tion as to diminution of the power cannot arise, as the ice was sev- 
ered and removed by the defendant's vendee. The defendant 
has no right to sell the ice, and, therefore, his license furnishes no 
defense to Tier. The value of the ice in this case would be the 
measure of plaintiff's damages, and they have failed to show the 
quantity taken or its value. The evidence of Tier, who was called 
by the plaintiff to prove damages, is that in 1878 he took no ice 
from the Zoews in quo, and very little in 1879. With this meagre 
evidence I can find for the plaintiff only six cents damages. 

Nore.—Mr. S. M. Schenck, of Hightstown, has kindly furnished us with the following old 
opinion of Judge Van Syckel’s in connection with a recent opinion of Judge Beasley’s re- 
lating to rights in the same pond—the one as to ice, the other as to fish, The latter opinion 
will be found on a subsequent page.—ED. 
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STATE,’ JOHN BOREAM, PROSECUTOR ». ADJUSTMENT COMMISSIONERS OF 
NEWARK. 

(Essex Circuit Court, December Term, 1887.) 


Constitution—Certionari, Limitation.— the application is made on the ground that 


A writ of certiorari to remove an assessment 
will not be allowed without bond, although unconstitutional. 

Mr. L. McKirgan for the motion. 

Mr. Coult, contra. 

Drpur, J., said: The case shows that the original assessments 
gave rise to the controversary were laid more than fifteen years ago, 
and then they were made for an improvement under the old city 
charter which provided that assessments should be made under a 
law which has since been held to be unconstitutional, and under 
which all the burdens fall upon the land. It appears also that these 
assessments were assessed under a subsequent law. 

The application in the case is for the allowance of a writ of cer- 
tiorari without bond, notwithstanding the fact that six months have 
elapsed since the confirmation of the report. 

Section 10, of the act of 1886, provides that no writ of certiorari 
shall be allowed to contest or set aside any tax, assessment and lien 
fixed or determined by the said commissioners, or to set aside any 
proceeding under this act to collect the same, unless the party 
applying for such writ shall give a bond, with approved security, 
conditioned for the payment of so much of said tax,assessment and 
lien as shall be ascertained to be justly payable, with interest and 
costs, nor unless application therefor be made within six months 


this statute authorizing the assessment is 


from the confirmation of the said report. 

The allowance of this writ is asked for in violation of the 
above statutory provision. ‘The grounds upon which this applica- 
tion is based is that the act is unconstitutional, and the points are 
fully set up in certain affidavits submitted in support of this ap- 
plication. 

The power of the Legislature to authorize a reassessment of taxes 
or assessment that were invalid by reason of the unconstitutionality 
of the law under which the assessments were made has been settled 
by such a course of decisions, that it is not now an open question. 
Among the early cases were State, Kellogg, Prosecutor v. City of 
Elizabeth, 11 Vr. 274 ; State Righter v. Mayor and Common Council 
of the city of Newark, 16 Vr. 104; and in the City of Elizabeth v. 
State, Elizabeth W. Meeker, 16 Vr. 157, the unanimous opinion 
of the Court of Errors and Appeals, establishes the point in ques- 
tion in this case, viz., the power of the Legislature to order a reas- 
sessment where said assessment has been erroneously made. The 
same point has been settled by the Supreme Court of the United 


States. 














OF 


that 


nt is 


ents 
ago, 
city 
ler a 
nder 
hese 


cer- 
lave 


rari 
lien 
any 
arty 
rity, 
and 
and 
nths 


the 
lica- 
; are 
ap- 


axes 
ality 
itled 
tion. 
y of 
uncil 
th v. 
nion 
jues- 
reas- 

The 
nited 





STATE, BOREAM v. COMMISSIONERS OF NEWARK. 81 


The second section of this act provides that the Commis- 
sioners in dealing with these assessments, arrearages, etc., shall do 
so without regard to any question of irregularity or invalidity. 
The act requires the Commissioners to confine the actions for con- 
stitutional reasons. 

The act preserves to the Jandowner the right to bring pro- 
ceedings by writ of certiorari, stipulating however, that a suffi- 
cient bond shall be executed, and also limiting the time within 
which the writ may be sued out. No one can appeal froma 
decision of a District Court without first giving a bond, or from a 
Justice’s Court, or review the action of a Court of Quarter Sessions. 
No one against whom a judgment has been rendered can proceed 
without first giving a bofid. No suggestion has ever yet been made 
or can be made in any of these cases that the court can dispense 
with this statutory requisite. If this were done it would render 
all classes of cases and proceedings subject to be opened without 
bond. 

So also, the legislature has power to prescribe a limitation with- 
in which the certiorari should be applied for. That power is only 
void in one instance, viz.: where in the case to be reviewed the 
assessments were imposed under laws that were unconstitutional. 
In Traphagen v. The Township of West Hoboken, 10 Vr. 232, the 
question of the time within which the writ may be sued out is 
definitely disposed of. With these decisions and the decision of 
the Court of Errors and Appeals confirming the authority of the 
Legislature to pass laws authorizing the making of reassessments 
in cases where the old assessments were either inefficacious or be- 
cause they were made under void laws, and with the decision of 
the Supreme Court that this act is constitutional, I have no reason 
to allow this writ. 

Lam, however, disposed to allow the writ notwithstanding the 
fact that the time has expired within which it should be sued 
out. because no harm can be done, since there can be no loss, but 
of course, not without a bond. 

Nor is the applicant without his remedy if the writ is not taken, 
because the opportunity is given to the applicant to appear before 
the Commissioners before the confirmation of the assessments or 
here at the hearing before the Court. 

This point is fully settled in Wilson v. Karle, 13 Vr. 612, where 
the Court of Errors and Appeals decides that the kind of hearing 
to be given to the property owner is entirely within the legislative 
discretion. 
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SCHOOLEY ». JOHN G. MEIRS. 
(New Jersey Supreme Court, February 22, 1888.) 

On Contract. 

The defendant in above stated cause filed a plea to the jurisdic- 
tion of the court, setting out that the Sheriff sammoned him on a 
legal holiday, to wit, January 2, 1888. A motion was made before 
the Chief Justice at his chambers to strike out the plea upon the 
ground that a service of a writ was not by the legal holiday act 
illegal or void. The counsel cited Kinney v. Emery and Stewart, 
10 Stewart 339. 

THE CHIEF JUSTICE ordered the plea stricken out. 


. 
RULINGS AT THE CHANCERY CHAMBERS. 


[BEFORE VAN FLEET, V. C., FEB. 22. ] 
JONES ». JONES. 

Equity Practice—Motion to dismiss for want of Replication. 

Mr. Joseph W. Field moved to dismiss a bill for want of a repli- 
cation. 

He said the subpoena was returnable November 11, 1887; 
answer was filed January 9, 1888, and the replication was due 
February 9, 1888. On February 17, having learned that no repli- 
cation had been filed on February 16, he served the complainant's 
solicitor with notice of this motion to dismiss the bill, and that he 
had since learned that on the same day the replication was filed, 
whether it was before or after the notice was served, he could not 
say. He referred to an anonymous case, reported in 11 N. J. L. J. 
55, in which it was held that a bill shou!d be dismissed even though 
a step had been taken in the cause after the notice to dismiss had 
been served. 

The Vick-CHANCELLOR having learned, on enquiry from Mr. 
Lawrence, that he had not had leave to file his replication after 
the time had expired, said he ought to have had leave and that 
Mr. Field might properly insist that he should only have leave on 
terms. The terms should be the payment of costs. 


KEENE v,. KEENE. 
Equity Practice—Discharge of Receiver. 

Mr. John W. Beekman applied to the court for an order dis- 
charging a receiver. He said the receiver had been appointed in a 
suit against an executrix and trustee, charging that she was 
wasting the estate, and that the defendant had now died and the 
estate had vested absolutely in the complainants, and the func- 
tions of the receiver were at an end, and the receiver now desired 
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that his discharge be made under an ordger.of the court, and that 
his accounts might be approved. 

The Vick CHANCELLOR granted the order and said that it was 
not his practice in such cases as this, unless for special reasons, to 
refer the receiver’s accounts to a master, but that in order to save 
him the expense he would examine them himself if they were 
properly presented. 


DALRYMPLE v. FLUCK. 
Injunction to Stay Proceedings at Law—Conditions on which 
granted. 

Mr. R. S. Kuhl for the complainant. 

Mr. J. N. Voorhees for the defendant. 

A bill was filed to stay an action at law in order to obtain 
the benefit of certain credits which it was alleged should be 
set off in equity against the note that was the sabject of the 
action. It was admitted in the bill that the set-off did not nearly 
equal the debt. Notice was proved and motion for an injunction 
and affidavits were read in reply. 

The VickE-CHANCELLOR, after some discussion of the facts with 
the counsel on both sides, said: ** The Court will take jurisdiction 
of the cause on condition that complainant give bond to pay the 
amount of the decree. When a creditor is suing debtor at law for 
two thousand dollars and the equitable set-off that is claimed does 
not amount to one thousand, it is obvious that the court should 
not stop the defendant from pursuing his remedy at law, unless 
the complainant will make him secure of the collection of his debt. 

If the court takes jurisdiction it will be of the whole suit and 
will render a decree for the balance found to be due. I must either 
requirea bond to pay the whole amount found due, or else I must 
require the complainant to give a relicta in a suit at law, and sub- 
mit toalevy. The result of this will be to leave the collection of 
the debt after the amount of the equitable set-off is determined to 
the court of law. In the other case this court would take exclu- 
sive jurisdiction. 

Mr. Kuhl, tor the complainant, said he would prefer to give a 
bond. 

The Vicke-CHANCELLOR said he would stay the proceeding on 
condition that a bond be given and would refer the cause to an 
advisory master. 

The bond was ordered to be given within five days, and the con- 
dition was to be that the complainant would pay the amount found 
due, and that in case of a breach of the condition, application 
might be made to this court on notice to give the obligee such re- 
lief as the case might require. 
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ABSTRACTS OF DECISIONS OF THE SUPREME COURT. 


PEAK v. STATE. 
(February Term, 1888.) 
Homicide, Trial for—Interference with Panel—Evidence— 
Dying Declaration. 

Opinion by Berasitey, ©. J.: The plaintiff in error was 
convicted of murder in first degree at the Burlington 
Over and Terminer. Numerous exceptions were taken, 
but only two of them were regarded as fatal. The defend- 
ant below offered to show to the Court that the prosecutor of the 
pleas had participated in the selection of the forty-eight men who 
were drawn as jurors. The Court below overruled the offer. and 
an exception was taken. In this there was error. The challenge 
was not in writing, but, according to all the reported cases, this is 
not necessary, although Chitty, in his criminal law, holds other- 
wise, and says it must bein writing. The Court was convinced 
that there was no interference by the prosecutor, in point of fact, 
and says they were morally certain that the offer of the defense 
could not have been proven, but it was in record, and it was a legal 
right of the defendant to have it tried. 

Another exception was to the admission of the dying declarations 
of the deceased girl, and the Court held that they were of no evi- 
dential value. The person making declaration, to have evidential 
value, must have acomplete conviction that death is about to ensue, 
and if there is least hope of living, they are inadmissable. In this 
case the declarant was cheerful, and was told that by an operation 
she might get well. . There was none of that dread and religious awe 
that usually atten: women when ‘x extremis. The burden of proof 
was on the State to show that declarant was thoroughly permeated 
with conviction of approaching death. For these two errors a ve 
nire de novo must issue. 

Drxon, J., held that there was some evidence to show that the 
declarant believed that death was impending, and as there was 
some evidence to sustain the findings of the trial judge there was 
no legal error committed in the admission, although Judge Dixon 
said he would not be understood as saying that be would have 
come to same conclusions as trial judge upon the evidence. 


TABI v. HAYES. 
Slander—Privileged Communications—Obtaining Credit. 
Opinion by Dixon, J.: Suit for slander. The Court held the 
words were used on a privileged occasion, and no express malice 
being shown, Jadge Depue should have directed a verdict for de- 
fendant. Rule made absolute. 
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JOHN J. CLEARY AND AL. ». THE CITY OF TRENTON, 
On Certiorari—Policemen—Removal of. 
Opinion by VAN SyckeEL, J.: In this case the prosecutors were 
appointed policemen during good behavior. Held—That they were 
under act of 1886 and could not be removed for political reasons. 


JONES v. LANDIS TOWNSHIP, ET AL. 
Assessments—Certiorari to Remove Assessment of Taxes and 
Vacate Sale of Land. 

ScuppeEr, J.: The assessment must stand, but sale vacated, upon 
grounds that collector had not complied with law in making sale. 


CORBIT ». CORBIT. 
Motion to Quash Indictment—Attachment—Joint Debtors. 
Knapp, J.: The Court held that the affidavit disclosed a joint 

debt ; but as affidavit only showed non-residence of one, the writ 

should be quashed. The affidavit should show non-residence of all. 





BLENDEMAN ». PRICE, 
Accommodation Note—Notice of Protest. 

Reep, J.: This was an action on note, and a demurrer brought 
up the question whether the declaration showed a legal excuse for 
failing to give first indorser notice of protest. The maker of the 
note was an accommodation maker, and declaration alleged that 
maker never had any funds in the hands of the endorser, nor was 
there any consideration between her and the first indorser for 
making of the note. The Court held there was sufficient excuse for 
failing to give indorser notice of dishonor. 


KERNAN v. MAYOR OF JERSEY CITY. 
Action Against Municipal Corporations. 

Bras.ey, C. J.: The question in this case is whether a suit can 
be maintained against a municipality where the injury is entirely 
private and there is no public injury. He/dd—Such an action 
could be maintained. 


OTHER CASES DECIDED. 

State Dungan v. Mayor of Jersey City, rule made absolute, 
Van Syckel, J.; Hetzel v. East Orange, assessment set aside, 
Van Syckel, J.; Rahway Savings [Institution v. Rahway, rule for 
attachment of members and council refused, Van Syckel, J.; Car- 
roll v. Village of Irvington, certiorari dismissed ; Jenkins v. Crevier. 
This suit was begun in Jersey City District Court for trespass to 
real property in Essex county. Held—District Court of Jersey 
City should not take cognizance, thereof, Van Syckel, J.; Somerset 
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Bank v. Beekman,et al.: Oneof the defendants lives in Passaic county, 
and sum recovered was more than $100, but less than $200. Ques- 
tion of practice, whether plaintiff was entitled to costs. Held—That 
he was. State Benedictine Sisters v. Elizabeth, Van Syckel, J.; 
certiorari allowed; Berry v. Daly, Mayor, mandamus refused, 
Van Syckel, J.; Mills v. Lippincott, Van Syckel, J.; Bates 
v. Times Company, summons quashed, Van Syckel, J.; Freehold 
Township v. Graeff, return of road set aside ; Roll v. Rea, rule to 
show cause made absolute, Dixon, J.; Stulling v. Mutual Life Insur- 
ance Company, verdict set aside ; New York and Greenwood Lake 
Railroad Company v. State, judgment affirmed, Reed, J.; Newark 
v. South Orange Horse Railroad Car Company, defendant have 
judgment on demurrer, Magie, J.; Wescott v. Sharp, judgment 
of Court affirmed, Scudder, J.; Hamilton v. D., L. & W. R. R. 
Company, the plaintiff should have been non-suited, Beasley, C. J.; 
Bartlett v. Keen, defendant has judgment ; Marz v. Adams, rule to 
show cause discharged ; Dundee Chemical Works v. Connor, de- 
murrer to replication well taken; Smith v. Muir, judgment af- 
firmed. 
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WHO OWNS THE FISH ? 

In a case of Mary A. Schanck v. Stephen D. Ely, the action 
was in tort for entering the close of the plaintiff covered with water 
and taking fish. In 1874 one Norton by the usual deed of full 
covenants conveyed his farm upon which was a mill pond to one 
Black. This deed contained the following clause : 

‘‘TIt is expressly understood, that the said Norton reserves the 
right of holding the waters of the mill-pond, which is included in 
the above boundaries, to the usual full head and height thereof. 
This right and privilege is reserved to the said Norton, his heirs 
and assigns forever, but, if the said pond shall become empty and 
kept dry for three years then this water privilege shall cease.”’ 

In 1879, Norton owning the adjoining property below, upon 
which is the mill and the dam, and a narrow strip of land covered 
by the pond along the dam, conveyed the same and the ‘ water 
privilege’’ above recited to defendant. In 1886 Black conveyed 
the farm, subject to the clause stated, to the plaintiff. To the 
plaintiff's declaration the defendant pleaded the general issue. At 
the trial before the court the plaintiff offered a map of the two 
properties and Norton’s deed to Black and Black’s deed to the 
plaintiff to prove her title, and also possession of the farm. 

The defendant offered the record of his deed to prove his right 
to fish, and also a map of the pond. 
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The Cu1eF Justice reserved his decision which was afterward 
given as follows: 

‘‘The defense in this case is not sustained. The reservation in 
the deed had no effect beyond reserving in the grantor and his 
privies in estate the easement of backing or holding the water at a 
certain height. Reservations of this kind, and grants of similar 
privileges are common, and so far as I know have never been sup- 
posed to be possessed of any greater force then the efficacy just 
indicated. They specify in very clear terms the extent in servi- 
tude imposed upon the land. and such terms have a perfectly clear 
significance when applied to existing facts and circumstances. In 
this case it is obvious that the easement was created for the benefit 
of the contiguous mill property. Buta reserved right has no con- 
nection with a right to fish in the water that may be accumulated 
on the land. 

‘*The plaintiff is entitled to judgment for six cents damages, as 
claimed. But I see no reason for giving the plaintiff costs. This 
suit was plainly triable in the court for the trial of small causes. 
The plaintiff could have made her case there as well as here. She 
was not obliged to prove her title ; proof of possession was sufficent, 
and the rule is settled that her deed was competent evidence for 
the purpose of showing the extent of her possession. All the evi- 
dence offered in this court on the part of the plaintiff would have 
been competent before the Justice. The boundary and map were 
competent in connection with her deeds in evidence of possession. 
If the suit had been brought in the lower court the defendant 
would have had the option to put in, or refrain from putting ina 
plea of title. He has not pleaded title here. The plea put in by 
him interposed before the Jutice would not have ousted the court 
for the trial of small causes of its jurisdiction. It is the policy of 
the law to compel the plaintiffs to resort to the lower courts in 
order to avoid the creation of large bills of costs. Let the plaintiff 
take judgment, but without costs.”’ 


LOCAL TAXES ON CORPORATIONS. 


The statutes providing for the ordinary local taxation of the prop- 
erty of incorporated companies are so numerous and confusing that 
it may be useful to arrange them in order and see, if we can, what 
the composite effect may be. Weare not speaking of the new laws 
providing for a State tax on certain corporations, but of the taxes 
imposed under the general tax law or under the act concerning cor- 
porations. 

There was no special provision for the taxation of corporations 
(except the State tax on banks) in the Revised Statutes of 1846, 











































88 THE NEW JERSEY LAW JOURNAL. 


either in the act concerning corporations (R. 8. 136) or in the act 
concerning taxes (R. 8. 1003). In 1854, March 3, it was declared 
that all real and personal property within this State, whether owned 
by individuals or corporations, shall be liable to taxation, subject 
to certain exemptions, and shall be assessed at the actual value 
thereof. Personal property is declared to include stocks in corpor- 
ations ; and among the exemptions is ‘‘so much of the property of 
incorporated companies represented by the capital stock thereof as 
by virtue of this act. is taxed in the hands of stockholders.”’ There 
was a proviso that this should not affect the (State) tax required to 
be paid by banking or other companies on their capital stock, nor 
exempt the real estate of any corporation. 

The personal tax on corporations was to be assessed in the ward 
or township where its principal office was found. 

There was an act in 1863, Feb. 23 (P. L. 84), providing for a 
special tax on life insurance companies, and this was modified in 
1864 (P. L440) so as to provide that all such companies should be 
assessed and taxed for the full amount of their property and assets 
after deducting liabilities, with an exception, however, relating to 
the Mutual Benefit Company of Newark. 

A general tax law passed April 11, 1886 (Rev. 1150), Section 
2, declared that all real and personal estate within this State, 
whether owned by individuals or corporations, shall be liable to 
taxation at the full and actual value thereof on a certain day ; but 
Section 15 provided that all private corporations, except banking 
institutions and companies exempt by their charities or other con- 
tracts, and except life insurance companies specially taxed, should 
be assessed and taxed on the full amount of their capital stock paid 
in and accumulated surplus, deducting the value of real estate held 
and taxed in other States. (Rev. 1156). 

By Section 23 (Rev. 1159) the real estate of private corporations 
was to be assessed in the township or ward where located, and the 
amount of the assessment was to be deducted from the amount of 
the capital stock surplus. 

These sections remained unchanged at the time of the revision, 
and was published in it under the title ** Taxes,’’ but at the same 
time a new section was added to the act concerning corporations 
(Rev. Corporations, Sec. 105), which made an important change in 
the mode of taxation. It provided that the real and personal prop- 
erty of every corporation thereafter incorporated (with certain ex- 
ceptions) should be taxed the same as the real and personal estate 
of anindividual. This, if it were valid, virtually repealed the 15th 
section of the act of April 11, 1866, so far as new corporations were 
concerned, and restored the policy of the act of March 3, 1854. 
This new section was amended on March 7, 1878 (Supp. Rev. 170), 
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CORRECTION 


To be made in Toke New JeRsEY LAw JourNAL for March, 1888, 
in the article on ‘* Local Taxes on Corporations.’’ Insert the words 
and personal after the word read, in the tenth line from the bottom 
of page 89. 


Strike out the last sentence on page 89, beginning with the words 
The result is, and ending with the word surplus, in the second 
line of page 90, and substitute the following: 


The result is that all manufacturing companies and all other 
companies not organized under the general corporation act, (except 
of course, railroad and other corporations specially taxed or 
exempt) are taxed on their real and personal estate like individuals, 
and that all other companies organized under the general act are 
taxed on their capital stock and accumulated surplus; the real 
estate being taxed however in the city or township where it is 
located. 
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so as toapply to old corporations as well as to new ones; and 
so, without any change in the act concerning taxes, the old mode 
of taxing corporations was restored and all their property, both 
real and personal, was assessed for taxation in the same manner as 
that of individvals. 

One result of this was to prevent, in some cases, the deduction of 
debts from the value of the real and personal property. In State 
Trenton Iron Company, prosecutor, v. Yard, 42 N. J. L. (13 Vr.), 357, 
Section 105, as amended in 1878, came before the Supreme Court. 
The real and personal estate of a corporation had both beenassessed, 
and the prosecutors asked exemption from the personal tax because 
the real estate alone exceeded the capital stock and accumulated 
surplus, this surplus having been interpreted to mean the prop 
erty in excess of the stock and all liabilities ; but the Court held 
that, whether Section 105, applying only to new corporations, was 
valid or not, the act of March 7, 1878, was valid and repealed so 
much of the act of 1876 as was inconsistent with its provisions, and 
they sustained the tax on the personal property without reference 
to the accumulated surplus or making any allowance for debts. 
The next year, on March 14, 1879, another supplement to the act 
concerning corporations (1879, P. L. 348, Rev. Supp. Corporations, 
Section 57) reversed the policy of the act of 1878 and restored the 
old mode of taxation, but only so far as corporations organized 
under that act were concerned. It did not apply to companies cre- 
ated by special charter or under any other general act, as for ex- 
ample, the act relating to land companies. It was held in State, 
Trenton Iron Company, prosecutor, v. Yard, swpra, that it did not 
repeal the act of March 7, 1878, and was in no way applicable to 
the prosecutor in that case, which was a chartered company. This 
act provided that all corporations, whether manufacturing or other- 
wise, organized or acting under this act or the act to which it was 
a supplement should be taxed upon their capital stock at its actual 
value and accumulated surplus. 

This remained in full force until May 11, 1886, when another 
supplement to the act concerning corporations (P. L. 1886, 345, 
Supp. Rev. Corp. 859) declared that all real estate of every manu- 
facturing company or corporation shall be taxed the same as the 
real and personal estate of an individual, and that all acts and parts 
of acts inconsistent with this act should be repealed. This, it will 
be observed, applies only to manufacturing companies, but is not 
limited to companies organized under the general act. The result 
is that all manufacturing companies and all other companies organ- 
ized under the acts concerning corporations are taxed on their real 
and personal estate like individuals, and thatall other companies 
organized under special acts or under any other general acts (ex- 
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cept, of course, railroad companies specially taxed or exempt) are 
taxed on their capital stock and accumulated surplus. Whether 
this is uniform taxation under the Constitution has not, we believe, 
been decided. It certainly makes unnecessary confusion and need- 
less distinctions, which, in practice, are often disregarded. Noth- 
ing has yet been done to remedy this; the act of May 11, 1886, is 
the last, unless another has been passed at the present session. 

We will refer now toa few decisions relating to this series of 
Statutes. 

Newark Bank v. Assessor 30, N. J. L. (1 Vroom), 13 was the 
case of a bank, but it showed how, in ascertaining the accumulated 
surplus to be assessed, the value of securities exempt from taxation 
must first be deducted. 

State, International and Life Assurance Company v. Haight, Coll. 
35, N. J. L. (6 Vroom), 279, relates to taxes on life insurance com- 
panies. The case was governed by the act of March 24, 1864 (P. L. 
440) providing for a tax on property and valuable assets after de- 
ducting debts and liabilities, and it is held that the value of prop- 
erty exempt from taxation must first be deducted. 

In State, Gloucester Manufacturing Company, prosecutor, v. Hal- 
lam, 30 N. J. L. (1, Vroom), 405 it was held that under the act of 
1862 private corporations must be assessed at the full and actual val- 
ue of their capital stock (allowing deductions for losses and liabili- 
ties) and not on the full amount of their capital stock paid in. Vre- 
denburg, J., dissented, and the case contains an elaborate discussion 
of the policy of the Legislature in imposing a tax on the stock and 
surplus of corporations, instead of on their real and personal pro p- 
erty, as in the case of individuals. This decision was reversed in 
Rudderon vy. State, West Jersey Ferry Company, 31 N. J. L. (2, 
Vr.) 512, and it was held that the tax must be upon the full amount 
of the stock paid in without deduction for losses, and not according 
to the actual value of the stock at the time of the assessment. 

In State, Warren Manufacturing Company v. Warford, Coll., 37 
N. J. L. (8 Vr.) 397, it was held that in the act of April 11, 1866, 
the intention of the Legislature to be drawn from Sections 15 and 
23, in connection with Section 7 (Rev. Taxes, 74, 81 and 66) clearly 
is that while corporations are to be taxed upon the basis of their 
capital stock and accumulated surplus, where their principal office 

is located, so much of their capital and surplus as is represented by 
real estate shall not be withdrawn from taxation in the township 
where it may lie. 

In State v. Washington B. & L. Association, 39 N. J. L. (10 Vr.) 
465, it was held that under the act of 1860, mutual building and loan 
associations are to be assessed and taxed on the full amount of 
their capital stock and accumulated surplus. Such a company, or- 
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ganized under the building and loan association act, would now be 
taxed on its real and personal property under the act of March 7, 
1878, (Supp. Rev. Corp. § 93), for it would not be affected by the act 
of March 14, 1879 or May 11, 1886. (Supp. Rev. Corp. § 57, 59.) 
This same company was taxed under the act of 1878 on all its notes, 
bonds and mortgages representing loans to stockholders and the 
tax was sustained by the Supreme Court in State W. B. & A. As- 
sociation, pros. v. Hornbaker, 31 N. J. L. (12 Vr.) 519, and this 
was affirmed by the Court of Errors. 8S. C. 82, N. J. L. (13 Vr.) 
635, where, by the way, Judge Dodd gives a very clear account of 
the nature of these associations. 

An important case on the effect of the act of March 7, 1878, on 
Section 15 of the tax law of 1866, is State Jersey City Gaslight 
Company, prosecutor v. Jersey City, 45 N. J. L. (16 Vr.) 480, and 
the same on writ of error, 46 N. J. L. (17 Vr.) 194. <A writ of cer- 
tiorari brought up an assessment of taxes made in Jersey City 
against the gas light company upon stock of the Hudson County 
Gas Light Company, which they had taken on selling their prop- 
erty in Hoboken to that company. The Supreme Court held that 
the supplement of March 7, 1878, to Section 105 of the corporation 
act (Supp. Rev. Corp. Sections 93 and 94) radically changed the 
plan of taxing corporations and repealed by implication the method 
of taxation contained in $$ 15 of the act of 1866, and that this 
repeal extinguished the exemption of capital stock held by individ- 
uals. The Court of Errors, however, held that, although the mode 
of taxation was changed, yet it was only a substitution of a tax on 
the real and personal property for a tax on the capital stock and 
surplus, and not a repealer of any provision not mentioned with 
this ; that the so-called exemption of capital stock in the hands of 
individuals was not an exemption, but only a declaration that the 
property should not be taxed twice, and thata provision so man- 
ifestly just will not be held to be repealed unless the intention to 
repeal it is clearly apparent. It was held that the provision was 
still in force, and that the stock of the Hudson county company 
was not taxable in the hands of the Jersey City company. 


E. Q.-K. 





MISCELLANY. 


FEBRUARY TERM EXAMINATIONS. 





are Robert P_ Bell, Wood McKee, David Kay, 

The February Term of examinations took Jr., W. H. Jess, J. H. Adams, W. S. 
place on February 21st and 24th. Thecan- Parker, J. Snook, Frank K. Runyon, 
didates for attorneys were examined by Charles E. Davis, Addison Ely, George 
Chauncey Beasley and Abel I. Smith, and W. Anderson. 


the following gentlemen were admitted : The candidates for Counsellor ateLaw 


‘ 





were examined by William 5S. Gummerre 
following 


Reed, A. 


Gillmour, 


and the 
Charles A 
Pumyea, L. D H 
Herbert W. Knight, 
Walter Harris Bacon, Frank E_ Pellet, 
James M. E. H eth, W. ; 
H. Backer, Joseph M. Noonan, 
Hamill, 


and Samuel Kalisch, 


gentlemen were sworn : 
Van Liew 


Theo. B Booraem, 











QUESTIONS FOR COUNSELLORS 


1. To what extent can a 
in this State bind herself by a contract in 
which her husband does not join with he 

2. What statutory requirements must 
complied with in order to render the deed 
oft a 


marric woman etiectual to pass hei 


estate in lands ? 


3 What is 


widow’s quarantine, and 
how can it be 1 





terminat 1 in this state : 


4. From what time does a judgment bind 


lands in New Jersey 


. - 


New 


»vered 


being the owner of lands in 


Jersey had a judgment for $2,500 re« 


against nit 


1 by A in the Court, but 


was taken out 


Suprem . 


no execution thereon ; sub- 


; 
sequent to the recovery of this judgment K 


made a mortgage on said lands to B to se- 
cure the payment of $1,500, which was duly 


recorded ; subsequent to the recording of 


B’s mortgage C recovered a judgment for 
$1,000 against K in the Supreme Court, and 
thereon ; afterwards B 


took out execution 


brought suit to foreclose his mortgage and 
made A and C parties to the suit on account 
of their respective judgments. In what or- 
liens of A, B and C 
be satisfied out of said lands ? 


o. What are the 


der are the entitled to 
statutory requisites to a 
valid will in this State ? 

7. In what manner is the personal estate 
of a man who has died intestate distributed 
by the law of New Jersey ? 

6. Where a person is in peaceable 


ps S- 


session of lands in this State, and his title 


thereto is disputed, but no suit is peading to 


Dd 


test its validity, what proceedings may be 
taken by him to have the validity of his title 
judicially determined ; 

g. How long after his death do the lands 
of a decedent remain liable for the payment 
of his debts ? 


10. Within what time does the statute of 
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limitations require the following actions tc 


be brought: (1) Assumpsit: (2) Trespass 


quare clausum fregit : (3) Action on the case 


for slander 4) Action on contract under 


seal : (5) Action of ejectment 


11. What is the effect of a mere voluntary 
convevance as against creditors whose debts 
are in existence at the time when such con- 
vey mat 

12. Under what circumstances will a 
voluntary conveyance be set aside against 
cred . LOS bts have been incurred 
subsequent to the making of such convey- 

nee ? 

13. What contra required by the 
Statute of [rauds to b ‘ iw in order to 
render 1em ipab ) ifo nen ry 
suit 





» surrender be in writing 
15. What 
that hearsay testimony 1 
16, What 


are the exceptions to the rule 
incompeten 


eminent domain, and 


may it be exercised ? 
17. How can a person acquire an ease- 


ment of light and air in the 


g premises of an- 
other in this State : 

18. Where a mortgagor conveys away, at 
different times, 


premises, by deeds 


portions of the mortgaged 


which contain no refer- 


ence to the mortgage, upona foreclosure of 


the mortgage, in what order will the various 


portions of the mortgaged premises (includ- 


ing the portion retained by the mortgagor) 


be sold to satisfy the mortgage debt ? 





Ig. In what respects do ac yntingent re 


mainder and an executory devise, differ ? 
20. What are the eight formal and order- 


Blackstone ? 


ly parts of a deed as given by 


S 


ACTION FOR THE 


WIFE. 


DEATH OF A 


Che Supreme Court decided at the Feb- 
& W. R. R, 


statute 


ruary term in Grosse v. D. L. 
Co. that there is no action under out 
death 


in favor of a husband for causing the 


of his wife. The statute provides for an 


action for benefit of the widow and next of 
kin. The Court holds that there is no right 
of action at common law, and that the hus- 
band is not the next of kin within the mean- 
ing of the statute. 


lhe former proposition was the chief sub- 
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ject of discussion, both by the plaintiff ’s 
counsel and the court, and the latter was 
also decided without much discussidh. We 
think there was an impression among the 
Bar that the words next of kin in this statute 
and that the words widow and next of kin 
meant those who were entitled to take under 
the statute of distribution. Lord Cainpbell’s 
act g and 10 Vict. c. 93, expressly mentions 
wife, husband, parent and child, and declares 


that the word parent shall include grand 
parents and step-parents and the word child 
und children and step children. 

Che New York statute is like our own, and 


it has been held there that the husband is 


or: 
> 


not entitled to share in the damages, Dick- 
ens v. N. Y, Central R. R. Co. 23 N. Y. 
158, Denio, J., but this decision was cited 
in a more recent case in Ohio, Steel, Admin 
istrator v. Kurtz 28 Ohio, St. 191, 1876, 
and it was held there that the naming of the 
widow did not exclude the widower and that 
the words “‘next of kin,” included all who 
would take under the statute of distribution. 
The same decision was made in West Vir- 
ginia in 1886, Demmey v. Wheeling, Xc., R. 


m Case WW. ¥., 9858 ©. 1 


55, Am. Rep. 
292. See also Trafford v. Adams Express 


Co., 8 Lea (Tenn.) 96 

We have only space now to mention these 
cases and to make the following references 
on the question how the husband takes un 
der the statute, whether in his marital right 
or as next of kin; Sumner’'s note to Watt v. 
Watt 3 Ves. Jr. 244, Garrick v. Lord Cam- 
den, 14 Ves 372, 2 Kent’s Com. 136, where 
the language is identical with that in 
Sumner’s note. Eb. 

THANKS FOR A COMPLIMENT. 

We acknowledge with thanks a pleasant 
compliment paid to the NEw JERSEY LAw 
JouRNAL by the Chief of the Law Magazines 


in the United States, the American Law 


Review. Quoting what we said in January 
about our limited field of work and limited 
means for working, the American Law Re- 
View Says: (Vol. XXIT p. T1Q). 
‘*Notwithstanding the disadvantages above 
referred to the NEW JERSEY LAW JourRNAI 
one of the brightest publications which comes 
to our table. Its editorials are always judi- 


cious and well timed ; its selection of re- 


ported cases is well made ; its notes of cases 
not reported are well constructed. We 
could not pay it a better compliment than to 
wish that the legal profession in every other 


had a good local law 


State in the Union 


” 


journal as it is. 


NOTES OF NEW) STATUTES. 

The first chapter of the new acts is the 
one we referred to last month about Dis- 
trict Courts. It ought to have been 
amended so as to apply to all districts courts. 
It is too bad for the legislature to go on in- 
creasing the differences in the character and 
practice of the courts in different cities 

Chapter 3 gives the Common Pleas Judges 
power to receive presentments found by the 
Grand Jury. 

Chapter 8 gives safe deposit companies, in 
certain places, power to use their depositors’ 
money to discount bills with. 

Chapter 12 provides that one of the Vice 
Chancellors may be appointed Vice Ordin- 
ary. This was much needed, 

Chapter 16 directs that the location of 
debtors shall be stated ina deed of general 
assignment, 

Chapter 22 provides for decreasing the 
number of directors in companies with 


special charters. 


ORDER IN CHANCERY--TYPE 
WRITTEN PAPERS. 


**The Clerk shall not suffer to be filed in 


his office any pleading or other paper ina 


cause pending in the court, which shall have 
been printed by means of a type writer or 
by the use of carbon paper or any other 
than what is known as ‘Black Record Rib- 
bon,’ nor unless the paper upon which the 
pleading is printed shall weigh at least 


seven pounds to the ream of 500 sheets.”’ 


JUDGE OF THE FIRST DISTRICT 
COURT, OF NEWARK. 


Mr. John A. Miller, Jr., has been ap- 
pointed Judge of the First District Court 
of Newark, in place of Henry F, Goeken, 
who was appointed to fill a vacancy and has 
resigned. 

Mr. Miller is well qualified for the posi- 
tion, both by his personal character and by 


his legal training. He was graduated in 
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Rutgers College in 1871, and studied law 
in the office of Parker & Keasbey and in the 
from which he re- 
B. in 1874. He 


was admitted to the Bar in New York, in 


Columbia Law Schooi, 


ceived the degree of L L. 


May 1874, and in New Jersey as attorney in 
June, 1874, and as counsellor in June, 1877, 
and has been in active 


Newark. 


since practice in 


CONTENTS OF EXCHANGES. 


Quarterly Review. Vol. No 13, 


London, Stevens and Sons. 


The Law 
January, 1888 
The Land System of Ireland 11, Judge 

O’Conner, Morris ; 

i Ba We 


ment and Removal, F. C 


The Beatitude of Seisin, 
of Settle- 


Montague ; Com- 


Maitland; The Law 


pulsory Pilotage, R. G. Marsden ; Registra- 


tion of Title in Prussia, C. Fortescue Brick- 
Evidence in Criminal cases of Similar 
Acts, 


Public Meetings and Public Order, I, Italy, 


dale > 
but unconnected Herbert Stephen ; 


Senator Tomanaso Corsi. 

The American Law Review, Vol. xxu, No. 
I, January February, 1888. St. Louis: 
Review Publishing Co. 


The Common Law as a System of Rea- 


soning; How and why Essential to good 
Government ; What its Perils and How 
Averted, (referring to codification), Joel 


Prentiss American 


Bishop; A 
Dillon ; 


Century of 


Law, John F. Improvements in 


the Law, (referring to codification), David 
Dudley Field ; Text and Citations, James 
Schouler ; Delegation of Powers and ‘Trusts, 
A. H Marsh; Adulteration of Food, Albert 
H. Guilbert ‘Dying without Issue” 
construed in Devises of Real Estate, Simon 


G. Croswell. 


series, 


Philadel- 


American Law Register, Third 
Vol. I, No. 1, January, 1888. 
phia, D. B. Canfield & Co. 


An Interesting Question in Eminent 


Domain under Constitutional Law (referring 
to Elevated Railroads in Cities), R. Mason 
Lisle ; Report of the Decision of the U. S. 
Supreme Court in the case of Augustus Spies 
and others, (Anarchist), with note ; Reports 
of other cases with notes on Estoppel as ap- 
plied to Married Women and on the Powers 
of a Bank President. 


No. 2. 
A Few Thoughts on the 


The Same, 
Relation of the 


Courts and the Law Schools to Legal Educa 
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tion, Henry Budd; Reports of Cases with 
Notes on Foreign and Interstate Commerce 
under the Constitution ; The Celebration of 
Marriage; Title by Bill of Lading; Im- 
puted Negligence and the Rule in Thorogood 
v. Bryan 
The Cape Law Journal, December, 1887, 
Part vi. Vol. tv, Incorporated Law Society. 
Grahamstown, Cape of Good Hope. 
England’s Case against Home Rule (A Re-, 
Prof. book); A Legal 


Thunderstorm, (Three Shipping cases over- 
> 


view of Dicey’s 


ruled. See Albany Zaw Journal, February 
25, p. I49.). Meaning of Q. Q. (Qualitate 
gua). 


The Criminal Law Magazine, Vol. X, No. I, 
January, 1888. Jersey City, Frederick D. 
Linn. 

Can Capital Punishment be Longer Jus- 
tified? C. H. Eaton, D. D.; Special Ver- 
dicts in Criminal cases: Rewards for Ap- 
prehending Criminals ; Reports of the An- 
archists’ case and other cases with a note on 
Intoxication as a Defense and other notes. 
Harvard Law Review, Vol. I, No 7, Feb 

ruary, 1888. Boston, H. L. Rev. Pub. 

Association. 

Conflict of Laws as applied to Assignments 
for Creditor, John Lovell ; Criticisms upon 
Henry George, Reviewed from the Stand- 
point of Justice, Samuel B Clarke ; 
The Anarchists’ case before the Supreme 
Court of the U. S. W. H. Dunbar; A 
Creditor’s Right to his Sureties’ Securities, 


William Williams. 


Columbia Law Times, Vol. 1, No. 5, Feb- 
ruary, 1888 New York 
Hints on Advocacy, James M. Kerr; 


Cases, etc 

The Albany Law Journal, Vol. 37, Nos. 5, 
6, 7, 8, February, 1888. Weed Parsons & 

Co. Albany. 

The 


Spear, 


Notes of 


sill, Samuel T. 


Current Cases: 
New 
February 4; When Surety is liable for more 
Bond Given, C. H. 


Corliss, (February 11); Justice Bodens Vir- 


Topics ; 


Extradition 
than the Penalty of a 


gil; Hearsay Evidence to Prove Pedigree, 

February 18. 

The Central Law Journal, Vol. 26, Nos. 5, 
6, 7 and 8, February, 1888. St. Louis. 
Current Events 
Sunday Laws, D. H. Pingrey ; Condona- 

tion as a Defense to an action for Divorce 

on the Ground of Drunkenness, R. S. Erwin, 


February 10; Execution, Authentication and 
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Construction of Wills, Anonymous, February 

17; Powers of Municipal Corporations. 

Some Leading Cases, Joseph A. Joyce, Feb- 

ruary, 24. 

The Virginia Law Journal, Vol. xt, No. 
2, February, 1888. Richmond, Va. 
Virginia Judicial System, James &. 

Lamb, Editor; Reports of Virginia Cases, 

etc. 

The Reporter, Vol. xxv, Nos. 5, 6, 7, 8 
and g, February, 1888. The Reporter 
Publishing Co., 32 Courtlandt st., New 
York. 

Cases in Advance in the Supreme and Cir- 
cuit Courts of the United States ; Courts of 
Last Resort in several States and in the 
English Courts, etc. 

Maryland Law Jovrnal and Real Estate 
Record, Vol. xviii, Nos. 5, 6, 7,8 and 
g, February, 1888. Baltimore, Md. 
Notes on Deeds, R. M. Venable. 

7 he Federal Reporter— The Atlantic Reporter 
— The North Eastern Reporter, February, 
1888. West Publishing Co., St. Paul 
Minn 
Reports of cases in the Federal and State 

Courts. 

The Western Reporter, February, 1888. 
Lawyers Co operative Publishing Co., 
Rochester, N. Y. 

Reports of cases in Michigan, Ohio, 
Indiana, Illinois and Missouri. 

THE MARRIAGE CEREMONY. 

There is an_ interesting and _ suggestive 
article in the Atlantic Monthly for February 
on the celebration of marriage in Europe, 
relating to the history and present condi- 
tion in the various states of Europe of the 
religious and civil ceremonies required for 
marriage, and showing how it came that the 
Puritans brought over here such lax notions 
as to the religious ceremony, and yet had a 
civil ceremony. We certainly have very 
crude notions on the whole subject in this 
country, and a little historical reading would 
make a good beginning of any discussion 
of the subject. 

rHE IRISH LAND QUESTION. 

There is a valuable article on this subject 
in the Law Quarterly Review for January, 
by Judge O’Connor Morris. It is a sequel 
to his article on the same subject in April, 
1887. 

THE CASE AGAINST JACOB SHARP, 


The opinion of the New York Court of 


Appeals in People v. Sharp is published in 
the Albany Law Journal tor January 28. 
The whole case, we understand, will appear 
in 14 N, E. Rep. No. 4 

THE MARYLAND LAW REcorD has begun 
its eighteenth volume with a new name and 
new departure It is now the Maryland 
Law Journal and Keal Estate Record. It 
continues to publish Maryland cases and 
editorial artices on legal topics. 

BOOK NOTICES. 


REPORTS OF CASES argued and determined 
in the SUPREME CouRT and at law, in the 
Court OF ERRORS AND APPEALS of the 
State of New Jersey, Garret D. W. Vroom, 
Reporter, Volume xx, 49 N. J. Law 
Reports, Trenton, N. J. The W. S. 
Sharp Printing Co., 1887. 

Mr. Vroom has completed the twentieth 
volume of Vroom’s reports of decisions at 
law in New Jersey. His father began them 
with the cases at the June term 1862, while 
Chief-Justice Whelpley was on the bench, 
and he took them up on his father’s death in 
1873, with volume 7, and has published 
fourteen volumes in as many years. The 
work has always been done carefully and 
with knowledge and good judgment. This 
last volume is especially rich in interesting 
cases fully reported with the care their im- 
portance demands. 

CASES IN THE CoURT OF CHANCERY the 
Prerogative Court and on appeal in the 
Court of Errors and Appeals, May Term 
1887, John H. Stewart, Reporter, Vol. 
xvi, Part I, 43 N. J Equity Reports 
The W.S Sharp Printing Co , 1887. 
This volume contains the first of the 

opinions of Chancellor McGill who took the 
oaths of office on April 30. 1887. The 
opinions of the Chancellor come first, seven 
in number, then come thirteen by Vice 
Chancellor Van Fleet and then ten by Vice 
Chancellor Bird. Following these are eight 
opinions of the Chancellor sitting as Ordinary 
in the Prerogative Court and then the 
opinions of the Court of Appeals. There 
are a good many useful notes by the ind@ 
fatigable reporter. 

AN INDEX TO LEGAL PERIODICAL LITERA- 
TURE, by Leonard A. Jones, A B. LL. B. 
(Harv.) Boston: Charles C. Soule, 1888. 
This is a key to an immense storehouse of 

legal learning and information. It is often of 


the utmost importance to a lawyer to find alt 
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that has been written on the subject he has 
find 


text books, but a search in the 


on hand. He can what is said in the 


magazines 1S 


desperate How often, too, a man knows 


he has read somewhere an article that covers 


the whole question, but can not guess where 
g 


to look for it Chis index is an attempt to 


er to the articles relating to law and 


islation in the whole body of periodical 


rature, American and British, both legal 


neral, and also in the reports of the 


Asso 


volved in this undertaking none but those 


iations. The labor and care in- 


> made indexes can understand. 
been collec ted 

gence and is well arranged, and the 

index is 


and print is such that the 


mmpact and clear. There are lists of 


iodicals and of the authors 

ind de- 
Dis- 
compris- 


the 


FEDERAI 
rmined in the 


DECISIONS, cases argued 
Supreme, Circuit and 
the United States, 


* opinions of these 


trict Courts ol 


courts from 


>of their organization to the present 


with, etc., 
MM; r, Vol 19 
Mo Che Gilbert 


togethe arranged by 
liam G 


S87 
ny, 1 7 


Insurance, 
Book Com- 
have 


sumes 20 an q of this series 


this volume is worthy 
merely as one ofa 
vell known to the 

because it forms 
of the decisions 

tates Courts on the subject 
whole body 
Federal 


branch of the 


It contains the 
Courts 
$ ortant law To any 


lawyer who desires to be well informed in 


this subject 


The 
ire ot 


must be of 
United 
the highest authority‘on a sub 


] 


rcial 


this volume 


great 


decisions of the States 


| 
general comm importance as in- 


surance, and there is no way in which the 


development and present condition of the 


law can be studied so well aS in a well ar- 


ranged collection of the leading cases in the 
courts of jurisdiction on a given subject with 
notes of all the other cases on the same sub- 
in the same courts. 

rHE LAW oF COMMERCIAI 
containing a full statement of ex- 


A TREATISE ON 
PAPER, 


isting American and Foreign statutes with 
I 


1e tax of the commercial codes of Great 
Britain, France, Germany and Spain, by 


Joseph F. Randolph of the New Jersey 


Bar, in the three 
Vol. 111, Jersey City, N. J. 
Linn & Co, 1888. 


There is no subject on which it is 


volumes with appendix. 


Frederick D. 


more 
important that we should have a clear, con- 
cise and accurate statement of the law of all 
the United States than the law of commer- 


cial paper lo make such a statement is 


no easy task, and Mr. Randolph has devoted 
himself to it with great energy and unwear- 


We have now 


last volume of his work, and we feel that we 


ying patience the third and 


this treatise 


is (so far 


have in a ready means of learn- 


ing what the law as it can be 


known) on any topic of the law of bills and 


The style is clear, concise and simple, 
and we have confidence in Mr. Randolph's 
throughne He does not seem 
seeking to establish theories of his own, 
but simply to get at The 
appendix of American and Foreign codes is 
very valuable for the codes are themselves 
books of the law. The 
also is well done ; the type 


to be 


the actual decision 


text 
publishers’ work 
of the text is large and the notes are clearly 


authoritative 


printed 

}ENJAMIN’S 
PROPERTY with 
Decisions and 


rHE L 

PERSONAI 
references to the American 
to the French Code and Civil Law, by //. 
P. Benjamin, Q C., from the latest 
English addition with American notes 
entirely re-written by Edmund L. Bennett, 
I. L. D. Boston : Houghton Mifflin & Co., 
1888. One volume, p I010, $6.50. 


PREATISE ON 
SALES O 


We like Judge Bennett's plan of leaving 
the English text and notes alone, und put- 
ting the American note at the end of each 


chapter, and it is a good thing to bring this 
We will 


before 


work back into one volume again 


examine the notes carefully next 


month, and say what we think of them. 
DIRECTORY OF THE MEMBERS OF THE BAR 
in Practice in New Jersey, and also of the 
JUSTICES OF THE PEACI AND STATE 
OFFICERS. Somerville. N. J].: Honey- 
man & Company, 1555 
This direc Pierson’s in 


ory differs from 


that it names only lawyers who are in some 


sense in practice, that the namesare arranged 


that the street address is 


riven of those who live in 


> 


by counties, and 


the cities. There 


are also “remarks’’? showing the special 
occupation of some of the lawyers, and the 
names of the firms to which they belong. 
There is a separate list of Justices of the 
Peace arranged by counties, and a table of 
County Officers, but that we can find 
of State officers. 


none 
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